
1 
 
 
25.1.2018         GR CASE NO.464/2011 

  IN THE COURT OF SRI R. BODO,S.D.J.M(M), MARGHERITA,TINSUKIA ::ASSAM 

GR CASE NO.464/2011 

(U/S-341/323/34OF IPC) 

 

STATE OF ASSAM 

-------------PROSECUTOR 

  -VERSUS- 

1.  SRI PABITRA CHETIA 

S/O LT. NARESWAR CHETIA 

       2. SRI BABUL MORAN 

        S/O SRI MEDHAI MORAN 

       3. SRI DILIP HATIBARUAH 

        S/O SRI ROHINI HATIBARUAH 

       4. SRI NITU BARUAH 

        S/O SRI MOHENDRA BARUAH 

        RESIDENTS OF TEKERIGAON 

        P.S. PENGAREE 

        DIST. TINSUKIA, ASSAM 

 

-------ACCUSED PERSONS 

 

PRESENT: SRI RAJESH BODO, A.J.S. 

ADVOCATE FOR THE PROSECUTION: LD. MR. B.PURKAYASTHA, A.P.P. 

ADVOCATE FOR THE ACCUSED PERSON: LD.SMTI. S. MAZUMDAR  

FOR ACCUSED SRI PABITRA CHETIA 

LD. SMTI. J. GOGOI KAUR FOR 

OTHER THREE ACCUSED PERSONS 

EVIDENCE RECORDED ON:  26.9.13/12.2.14/7.5.14/31.7.17  

ARGUMENT HEARD ON:  21.12.2017 

JUDGEMENT DELIVERED ON: 25.1.2018  
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(Judgment was ready but due to absence of one or the other the 

judgment could not be delivered in time) 

 

J U D G M E N T 

 

1. The prosecution case in brief is that in the evening of 27.9.2011 at about 6 PM 

informant Sri Arun Gogoi and two other persons went to the house of his father-

in-law at Tekeri village in a motorcycle. On the way five persons who were armed 

with dao, knife and lathi wearing masks restrained them on the road nearby 

Tekeri Village School and were assaulted very badly causing serious injuries. The 

culprits also looted the driving license, ATM card, valuable documents, mobile 

phones bearing numbers 9954122313, 9508643149 and 7399132988. It is stated 

that one of the three persons were also missing from the place of occurrence.To 

this effect the informant lodged a written ejahar before OC, Pengaree PS. On 

receipt of it Pengaree PS Case No.75/2011, U/S 341/325/379 of IPC was 

registered. The case was investigated and on completion of investigation the 

IOhad submitted charge sheet against four accused persons namely Sri Dilip 

Hatibaruah, Sri Nitu Baruah, Sri Pabitra Chetia and Sri Babul Moran U/S 

341/323/34 of IPC. Hence, this case. 

2. After submission of charge sheet when the accusedpersons appeared before the 

Court then copies of relevant documents were furnished to them as per Section 

207 of CrPC. Then my learned predecessor read over and explained the 

particulars of offences U/S341/323/34 of IPC to which they pleaded not guilty 

and claimed to stand the trial. Accordingly, the trial of the case commenced.  

3. Points for determination: 

i. Whether, on 27.9.2011 at about 6 PM the accused 

persons, in furtherance of their common intention, 

wrongfully restrained the informant Sri Arun Gogoi and 

two other persons on the road nearby Tekeri Village 

School while they were proceeding to the house of 

informant’s father-in-law and thereby committed an 

offence punishable U/S 341/34of Indian Penal Code and 

within my cognizance? 

ii. Whether,on or about the same day, time and place the 

accused persons, in furtherance of their common intention, 
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voluntarily caused hurt to the informant and his two other 

associates and thereby committed an offence punishable 

U/S 323/34 of the Indian Penal Code and within my 

cognizance? 

4. The prosecution sideexamined 6(Six) PWs and exhibited the FIR. PW-2, 3, 4 and 

PW-6 were declined to be cross-examined by the defence; but the other two PWs 

were duly cross-examined. Thereafter, the prosecution evidence was closed. 

After closure of prosecution evidence the statement of defence of the accused 

persons were recorded U/S 313 CrPC. Their pleaswere that of total denial; but 

they declined to adduced defence evidence. Hence, the stage of defence 

evidence was closed. 

5. I have heard argument advanced by learned A.P.P Mr. B. Purkayastha for the 

prosecution and learned Smti. J. Gogoi Kaur appearing on behalf of accused 

persons Sri Dilip Hatibaruah, Sri Nitu Baruahand Sri Babul Moran. I have also 

heard learned Mr. R. Gope appearing for accused Sri Pabitra Chetia. At the time 

of argument learned Mr. Purkayastha submitted that the prosecution has been 

able to prove the guilt of the accusedpersons beyond all reasonable doubt and 

hence prays for their punishment. Per contra learned defence counsels submitted 

that the prosecution story cannot be believed mainly because out of the alleged 

three injured persons only Sri Arun Gogoi was medically examined. Moreover, it 

is submitted that the medical officer examining the said person did not find any 

injury on his body at the time of examination which is evident from the injury 

report available in the record. It is also submitted that the informant and others 

were in the habit of selling intoxicating substances like ganja etc. in the locality 

and while the villagers obstructed and asked them not to do so then out of fear 

they left the place of occurrence and filed this false case. Further, it is submitted 

that the presence of the accused persons at the place of occurrence have not 

been proved beyond all reasonable doubt. In view of above it is prayed to extend 

the benefit of doubt in their favour and accordingly prays for their acquittal. 

6. I have minutely scrutinised the evidence on record. The submissions of both the 

learned rival counsels are also considered. Now, let me discuss and appreciate 

the merits and demerits of the prosecution case in detail. 

Discussion, decision and reasons thereof: 

7. In his evidence the informant/PW-1 deposed that he knows the accused persons. 

He stated that the incident took place on 17.9.2011 at about 6 PM. According to 
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him on the date of occurrence he along with Sri Kalyan Gogoi were proceeding 

through the road of Tekeri village and while proceeding so the accused persons, 

who covered their faces by gamucha, assaulted them and caused injuries. They 

also cut their motorcycle causing damage to it. He stated that in order to save 

his life he fled away from the place of occurrence leaving his companion there. 

Thereafter, he went to the police station and lodged the ejahar. Ext.1 is the said 

ejahar and Ext.1(1) is his signature. He also stated that he went to the police 

station by hiring a vehicle and due to non-availability of vehicle at the police 

station police wanted to go to the place of occurrence by the said vehicle. But, it 

is stated that the owner of the vehicle was not willing to go to Tekeri village and 

so they couldn’t go there. Then, on the following day, police went to the place of 

occurrence. He also stated that he was medically examined at the instance of 

police. According to him his motorcycle was broken and damaged. In connection 

with this case police recorded his statement. 

8. In cross-examination he stated that he is a cultivator and reside at Lekhapani 

Nabajyoti village. He stated that he was proceeding to Tekeri village. Healso 

stated that there are houses nearby the place of occurrence numbering about 

10/12. Amongst them one of the persons having his house is Dhanai Nath. He 

stated that at the time of occurrence hue and cry situation arose and the nearby 

people came out. According to him Kalyan Gogoi is his friend and that they were 

proceeding by a motorcycle. He also stated that the place where the alleged 

occurrence took place was a pucca road and at the time of occurrence they were 

proceeding at the speed of 35/40 kilometres per hour. He revealed that there 

were no streetlights beside the road. He also stated that he was assaulted by 

lathi and at the time of occurrence there were 5/6 boys. He denied the 

suggestion that on the date of occurrence he went to the village for the purpose 

of selling ganja (kani) and then the villagers apprehended him and handed over 

at the police station. He also denied that the boys did not assault him. He 

expressed ignorance having knowledge if the villagers filed a case against him for 

allegedly selling ganja. He denied that he had filed a false case. According to him 

police did not seize their motorcycle. He admitted that he revealed the names of 

the persons before police whose names he knew. He denied that he did not 

mention the name of any person, including the accused persons before police.  

9. In his evidence PW-2, who accompanied PW-1 on the date of occurrence, 

deposed that he knows the informant and accused persons. According to him the 
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incident took place one evening of the 9thmonth of the year 2011. He stated that 

the accused persons covered their faces by clothes. According to him at the time 

of occurrence he along with Arun were going to the house of Arun’s father-in-law 

situated at Tekeri village from Jagun. He stated that the accused persons 

restrained them in the dark and broke the headlight of his motorcycle. 

Theyallegedly broke his motorcycle and then assaulted him and the informant 

and compelled him to kneel down. He stated that after that the villagers send 

away the accused persons and him. Afterwards Arun went to the police station 

and he went to the house of Aun’s father-in-law by pushing his motorcycle. On 

the following day the accused persons went to the police station and handed 

over the ATM card and Sim card. The witness was declined to be cross-examined 

and so his testimony in the examination-in-chief remained unchallenged. 

10. Again, in his evidence PW-3 deposed that he knows the informant. He stated that 

the incident took place about two years back from the date of his giving evidence 

in the court on 12.2.2014 at about 6 PM. He stated that at the relevant time 

there was dark. According to him at the relevant time he went to the house of 

informant Arun Gogoi’s father-in-law situated at Tekeri village by a motorcycle. 

On the way about five persons, who covered their faces by clothes, restrained 

them and assaulted causing injuries. After that they came to the police station 

and lodged the ejahar. He allegedly sustained injuries on back side of his head 

and legs. He also stated that he was medically examined at the instance of police 

and afterwards the accused persons were arrested. The witness was declined to 

be cross-examined by the defence and so the testimony of this witness in his 

examination-in -chief remained unrebutted. 

11. On the other hand, in his evidence PW-4 deposed that he knows the informant 

and the persons. He also stated that the incident took place about two years 

back from the date of his giving evidence in the court on 12.2.2014 at about 7 

PM. He stated at the relevant time he was at Pengaree. He also stated that at 

the time of occurrence the informant called him over mobile phone informing him 

that he had been assaulted and that he was at the police station. Accordingly, he 

went to the police station and then police took his name. He also stated that he 

came to know about the fact of assaulting the informant by the accused persons. 

He stated that police recorded his statement. The witness was declined to be 

cross-examined by the defence and so his testimony in examination-in-hief 

remained unrebutted. 
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12. In his evidence PW-5 deposed that he knows the informant and accused persons. 

According to him the informant is his brother-in-law. He stated that about two 

years back the informant came to his house in the evening. At that time he was 

at Pengaree. According to him on the way back to his house he came to hear 

that the accused persons had assaulted his brother-in-law. He stated that police 

recorded his statement. At the time of cross-examination he admitted having not 

stated the name of the accused persons before police. 

13. At last, let me see what PW-6 stated in his evidence. He stated that he knows 

the informant as well as the accused persons; but does not know anything about 

the incident. According to him, he used to be the village headman of their village. 

The defence declined to cross-examine this witness and hence the testimony in 

the examination-in-chief remained unrebutted. 

14. Before elaborating the discussion on the merits and demerits of the case, I deem 

it necessary to reproduce what the accused persons stated in their defence 

statement U/S-313 of CrPC. All the accused persons denied the allegations 

levelled against them claiming innocence. According to them the villagers 

restrained the informant and his associates from selling ganja in their village. 

Theyalso stated that on the date of occurrence some villagers apprehended the 

informant and his associates when they came to sell ganja in their village and 

then handed over at the police station. They further stated that they were not 

involved in the incident and accordingly prayed for their acquittal.  

15. I have minutely scrutinised the evidence brought on record through prosecution 

witnesses, the facts revealed by the defence by cross-examining the witnesses, 

as well as the facts revealed by the accused persons in their statement of 

defence recorded U/S-313 of CrPC. The relevant provisions of law in issue are 

also minutely gone through by me.  

16. The clear allegation against the accused persons is that on 27.9.2011 at about 

6:00 PM, in furtherance of their common intention, they wrongfully restrained 

informant Arun Gogoi and two other persons nearby Tekeri School while they 

were going to the house of the informant’s father-in-law situated at Tekeri village 

by a motorcycle and then assaulted them causing injuries to their persons. The 

informant did not mention the name of other two persons who accompanied him. 

But, it appears from the evidence of PW-2 Kalyan Gogoi and PW-3 Tutu Gogoi 

that they were the other two persons who accompanied him. Again, from overall 

facts revealed by the witnesses it appears that PW-4 to PW-6 are only hearsay 
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witnesses, who had no first-hand knowledge about the alleged incident. Thus, 

the evidence of these three witnesses can be considered for the purpose of 

corroboration of the facts revealed by PW-1 to PW-3 and not beyond that 

because hearsay evidence is not evidence at all. Now, let me start the discussion 

to find out whether the materials on record are sufficient to hold the accused 

persons guilty for the alleged offence or not.  

17. First, let me discuss whether the prosecution has been able to prove the alleged 

offence of wrongful restraint punishable U/S-341 of IPC or not. At the very outset 

it is pertinent to mention that no apparent reason has been stated in the Ext.1 or 

in their evidence by PW-1 to PW-3 behind the alleged attack on them by the 

accused persons. Moreover, the namesof the accused persons were not 

mentioned in Ext.1. In their evidence they simply stated that the accused 

persons committed the offence. In cross-examination PW-1 revealed that there 

were no streetlights beside the road. According to him he was assaulted by lathi 

and at the time of occurrence there were 5/6 boys. He denied that on the date of 

occurrence he went to the village for the purpose of selling ganja (kani) and then 

the villagers apprehended him and handed over at the police station. He also 

denied that the boys did not assault him. He expressed ignorance having 

knowledge if the villagers filed a case against him for allegedly selling ganja. He 

denied that he had filed a false case. According to him police did not seize their 

motorcycle. He admitted that he revealed the names of the persons before police 

whose names he knew. He denied that he did not mention the name of any 

person, including the accused persons before police. Again, PW-2 revealed in his 

examination-in-chief that the accused persons covered their faces by clothes. 

According to him at the time of occurrence he along with Arun were going to the 

house of Arun’s father-in-law at Tekeri village from Jagun. He stated that the 

accused persons restrained them in the dark and broke the headlight of his 

motorcycle. They also broke his motorcycle and then assaulted him and the 

informant and compelled him to kneel down. After that the villagers sent away 

the accused persons and him. PW-3 also stated in his examination-in-chief that 

the accused persons covered their faces by clothes. 

18. From above discussion it is clearly evident that there was dark surrounding the 

place of occurrence and that PW-1 to PW-3 could not see the faces of the 

persons who assaulted them as they covered their faces by clothes. In view of 

above, though the happening of the incident has not been denied in specific 
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terms but due to inability on the part of PW-1 to PW-3 to identify the accused 

persons to be the same persons, amongst the villagers, who had assaulted them, 

they cannot be made liable for the alleged incident. In my considered opinion 

there is no sufficient evidence against them which shows that they wrongfully 

restrained PW-1 to PW-3. There is serious doubt to the veracity of the 

prosecution story. Accordingly, they are acquitted from the liability under Section 

341 of IPC and set at liberty forthwith. 

19. Now, let me discuss whether the evidence is sufficient to hold them guilty for the 

alleged offence U/S-323 of IPC or not. It is the mandate of law that in order to 

establish the guilt of the accused persons the prosecution must prove it beyond 

all reasonable doubt by direct evidence or by way of circumstantial evidence that 

the accused persons actually involved in committing the offence. However, in the 

instant case at hand PW-1 to PW-3 are not sure whether the accused persons 

were actually involved in committing the alleged incident. Moreover, in view of 

not assigning any specific reason for the attack on them and also not revealing 

any other circumstances during trial for which the alleged incident took place, the 

facts stated in Ext.1 and evidence led in support of it cannot be looked without 

doubt. Moreover, in view of not proving the offence U/S-341 of IPC, the 

allegation against them regarding committing the alleged offence of voluntarily 

causing hurt seems to be less significant. Consequently, I hold that the 

prosecution has miserably failed to establish their guilt U/S-323 of IPC. 

Accordingly, they are acquitted from the liability under this Section of law and set 

at liberty forthwith. 

20. In view of not proving the alleged offence U/S-341/323 of IPC, the allegation 

against the accused persons regarding committing any offence in furtherance of 

their common intention is baseless. Consequently, I hold that there is also no 

material against them U/S-34 of IPC and accordingly they cannot be made liable 

for the alleged offence. 

21. In view of abovediscussion I hold that the prosecution has miserably failed to 

establish the guilt of the accused persons U/S-341/323/34 of IPC beyond all 

reasonable doubt. Accordingly, all the four of them are acquitted from this case 

and set at liberty forthwith. Their bailor is also discharged from further liabilities 

in the case. However, the bail bonds submitted on their behalf shall remain in 

force for the next 6(six) months from today in view of the spirit of Section 437A 

of CrPC.  
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The case is accordingly disposed of. 

Given under my hand and the seal of this court on this the 25thday 

of January, 2018 at Margherita, Tinsukia, Assam. 

 

Typed and corrected by me 

 

Rajesh Bodo     Rajesh Bodo 

S.D.J.M.(M), Margherita   S.D.J.M.(M), Margherita  
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APPENDIX 

1. PROSECUTIOIN WITNESSES: 

PW-1 Sri Arun Gogoi 

PW-2 Sri Kalyan Gogoi 

PW-3 Sri Tutu Gogoi 

PW-4 Sri Sushil Baruah 

PW-5 Sri Boheswar Baruah 

PW-6 Sri Kuladhar Moran 

2. DEFENCE WITNESSES:-NIL 

3. COURT WITNESSES:-NIL 

4. PROSECUTION EXHIBITS: 

Ext-1--------FIR 

Ext-1(1)---Signature of PW-1 

5. DEFENCE EXHIBIT:-NIL 

 

Typed and corrected by me: 

 

Rajesh Bodo      Rajesh Bodo 

S.D.J.M.(M), Margherita    S.D.J.M.(M), Margherita 

 

 


